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LEGAL PROFESSION AMENDMENT (PROFESSIONAL INDEMNITY 
INSURANCE MANAGEMENT COMMITTEE) BILL 2018 

Second Reading 
Resumed from 17 October. 

MR P.A. KATSAMBANIS (Hillarys) [8.11 pm]: The Legal Profession Amendment (Professional Indemnity 
Insurance Management Committee) Bill 2018 is a very important bill for a very important section of the 
Western Australian community that I would split into two parts. The first section of the Western Australian 
community to which this applies is legal practitioners. Certainly the Attorney General and I and a few other people 
in this place would agree that legal practitioners are an important part of Western Australian society and provide 
a valuable service. The other group of people, which perhaps the rest of the members of this place would consider 
far more important than legal practitioners, is the consumers of legal services. The bill deals with provisions 
relating to the professional indemnity insurance arrangements that are in place in Western Australia, not really for 
the protection of practitioners, because they do not need protection, but primarily for the protection of consumers. 
Of course, practitioners take out the insurance because they would be exposed, too. In the case of Western Australia, 
as is rightly the case, the Legal Practice Board will not grant or renew a practising certificate under the Legal Profession 
Act unless the applicant for the grant or renewal of the practising certificate will have cover under the Legal Profession 
Regulations 2009 for professional indemnity insurance or are otherwise exempt from the requirements of the 
regulations. There are some groups of legal practitioners, perhaps corporate lawyers and the like, who may be 
exempt because they are covered by other policies. 

As I said, this is important consumer protection, because it is an understanding that if a legal practitioner has an award 
of damages arising from claims of any type of civil liability connected with their legal practice, there will be a fund 
to provide indemnity insurance. It is an important provision that assists both the profession and the community. The 
opposition supports the changes being made. These are changes that have been requested and are supported by the 
council of the Law Society of Western Australia, and they are also supported by the Legal Practice Board. 

Obviously, the Legal Practice Board and the Law Society have an important part to play in the self-regulation of 
the legal profession under the auspices of the Legal Profession Act 2008. The Law Society has been charged by 
the Legal Practice Board to make arrangements with insurers for the provision of the compulsory professional 
indemnity insurance—for want of a better term; as I said, there are a few exemptions—which is required by the 
profession. The Law Society is actually the trustee of the Law Mutual (WA) fund, and it is this fund that is used 
to pay in the insurance premiums and claim contributions that are required under the master policy that was put in 
place for the provision of professional indemnity insurance. 

Section 331 of the Legal Profession Act makes provisions for the establishment of a professional indemnity insurance 
management committee under the auspices of the Law Society. Under that framework, the Legal Practice Board has 
given the Law Society primary carriage of the provision of professional indemnity insurance. The Law Society has 
created the management committee to manage everything that is required to be done to provide the insurance—to 
make sure the prudential requirements are in place, all the actuarial calculations are made and all the other things 
that make up the provision of insurance in this space are met. 

Section 331 of the Legal Profession Act 2008 is being amended by this bill. It is currently a requirement of section 
331 that the Professional Indemnity Insurance Management Committee consists of seven members appointed by 
the Law Society. The management committee may include members who are not Law Society members. The 
chairperson must have knowledge of and experience in the insurance industry and at least two people must have 
knowledge of and experience in the insurance industry or have accounting or financial experience. Although the 
committee can include members who are not members of the Law Society, there is a requirement that at least 
four of the members of this seven-member management committee be not only members of the Law Society, but 
also elected members of the Law Society council. In practice, that has provided a number of difficulties that will 
be addressed by the passage of this bill. The first difficulty is that the members of the Law Society council are 
each elected to terms of two years. With the appointments of the four members who have to be elected members 
of the Law Society council, their terms on the Professional Indemnity Insurance Management Committee must 
therefore fit that regular election cycle every two years. That leads to significant and regular turnover. In the last 
few years, perhaps because of the nature of legal work and the changing nature of legal work in an ever-evolving 
environment, there has been a very high turnover of the membership of the Law Society council. As a result, that 
has flowed on to the Professional Indemnity Insurance Management Committee. Members would understand that 
in those circumstances of high turnover, it may not necessarily lead to the tension of knowledge on the management 
committee. If someone is appointed for their professional expertise, that person may carry on, but for the 
four members, primarily lawyers, who may or may not have had experience in the past, the longer they stay on the 
management committee, the more experienced they get. If we rely solely on elected members of the Law Society 
Council, perhaps we are not harnessing that experience and allowing the benefits of longevity and getting to know 
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the insurance part of the provision of professional indemnity insurance. There is an intention to preserve that 
knowledge and experience and perhaps to allow for better succession planning for the legally qualified members 
of the committee. Some other issues have evolved. I think better practice nowadays is that a chairperson is selected 
primarily because of their ability to be a chairperson, so the requirement that the chairperson themselves have that 
in-depth knowledge of insurance may not necessarily result in the best possible outcomes, especially given that 
we would expect that the management committee would have in place a series of advisers who are expert in the 
various areas, be it in the prudential requirements, the legal requirements, the actuarial requirements and all those 
other matters. It may not allow for flexibility in the operation of the management committee. 
The bill does a few minor but important things that will help with the ongoing operations of this management 
committee and make sure it retains this experience and is flexible enough to meet the needs of both the profession 
and consumers in the future. The first change is to provide that the management committee consist of at least 
seven members rather than just seven members, so it provides the Law Society and the management committee 
that flexibility to add members to the committee. They might need to add members to the committee for specific 
purposes. An issue might arise or there might be a new area of potential risk that means they need to bring in an 
expert and have them sit on the committee, or there could be many other reasons. Allowing that flexibility is a good 
thing. As I said, it is something that was requested by the Law Society Council and approved by the Legal Practice 
Board. Part of the whole idea of allowing these professions to self-regulate is to listen to their requirements and 
pass the necessary enacting legislation, so that is a good thing. 
The second change removes the requirement for the chairperson of that Professional Indemnity Insurance 
Management Committee to be a person who has knowledge and experience in the insurance industry for the reasons 
I mentioned before. I might as well deal with the third change in conjunction with the second change. The 
third change takes away the requirement that there are at least four members of the Law Society Council and it allows 
for the Law Society to appoint members who are members of the society and have a body of knowledge they have 
gathered and for them to perhaps carry on beyond their terms as councillors of the Law Society, so that experience 
they have gathered in their role on the committee is harnessed rather than jettisoned. I think that is going to be a good 
thing. The Law Society will be able to access a larger pool of potential appointees, and that will be a good thing. 
Although the chairperson of the management committee will not be required to have knowledge and experience 
in the insurance industry, the provisions of section 331 of the principal act will make sure that at least one other 
committee member has knowledge and experience in the insurance industry and at least two committees must 
either have knowledge and experience in the insurance industry or have accounting or financial expertise. I think 
that should cover the requirements for that expertise on the management committee, because, as I said, underneath 
the management committee there will be a series of professional advisers who have the experience to provide that 
advice. They would not only be expert in the field, but would also be covered by the relevant professional 
indemnity insurances, so that should provide reassurance for the public. This may seem like a minor change, but 
the need is quite clear to ensure that professional indemnity insurance and the management committee that oversees 
professional indemnity insurance in this state for legal practitioners keeps up with the times, is flexible, is 
responsive, is coordinated and regulated by experienced people. 
There is no doubt that these changes will make a significant difference to the operation of the management 
committee and in turn will reassure the public that the professional indemnity insurance being put in place will 
provide the necessary level of consumer protection if it ever needs to be used. For these reasons, we are happy to 
support these changes requested by the Law Society and approved by the Legal Practice Board, and there is no 
point in any of us standing in the way of them. The opposition signals its support of the changes. 
MR S.A. MILLMAN (Mount Lawley) [8.27 pm]: I rise to make a short contribution in support of this 
Legal Profession Amendment (Professional Indemnity Insurance Management Committee) Bill 2018. In doing so, 
I let members know that I am a member of the Law Society, and I was when I was practising, but I do not think it 
gives rise to any conflict. I support the legislation in its intent. I think it will achieve its stated purposes. 
Before I start my contribution, I note the member for Hillarys has just concluded his contribution by talking about the 
Law Society Council and the fact that at the moment the Professional Indemnity Insurance Management Committee is 
required to be made up of members of the Law Society Council. Members might not be aware that the Law Society 
Council for 2019 has just finished its elections and I would like to congratulate my good friend Greg McIntyre, SC, on 
being elected as the 2019 president of the Law Society, along with my other friend Nick van Hattem, who has been 
elected as the senior vice president. There are some terrific ordinary council and junior council members. There are 
Karina Hafford, whom I worked with at Slater and Gordon; Eric Heenan, who is at Francis Burt Chambers; 
Shayla Strapps, who runs the Mental Health Law Centre; and junior member Zoe Bush, who works at the 
State Solicitor’s Office. These are excellent people who have a passion for the law and justice, and who will 
discharge their duties as members of the Law Society Council with great attention to detail and professionalism. 
This amendment bill provides latitude and flexibility for the Law Society to discharge its obligations as the 
representative body of the legal profession in Western Australia. The current situation, as the member for Hillarys 
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has outlined, is relatively straightforward. All practitioners practising in Western Australia are required to hold 
professional indemnity insurance, and that is arranged for them by the Law Society through Law Mutual, which 
is a subsidiary of the Law Society. The Law Society operates as the representative voice of all lawyers but people 
are not required to be members of the Law Society. They cover the entire profession irrespective of whether they 
are a member. They operate, in effect, as a de facto union on behalf of lawyers. As part of the discharge of that 
function, they obtain professional indemnity insurance, which provides the consumer protection for clients seeking 
legal advice. In the absence of this professional indemnity insurance, should a client or a plaintiff receive negligent 
legal advice from their legal practitioner, there would be no remedy available to that person. The presence of this 
insurance policy arranged by the Law Society takes that into account and ensures that everybody is entitled to 
a remedy. The corollary of that is that the Law Society also organises continuing professional development, 
briefings, seminars and all the associated activities to ensure that practitioners conduct themselves in a way that 
limits the liability of the Law Society and Law Mutual and reduces the number of insurance claims. 
The issue in hand at the moment is that because of the unique position that the Law Society is placed in in this 
insurance market for legal practitioners, because they are the only monopoly provider of professional indemnity 
insurance, the obligation has to be discharged very thoughtfully and very sensibly. When the Law Society and the 
Legal Practice Board come to the Attorney General, the government of Western Australia and the Parliament of 
Western Australia and say, “These are changes that need to be implemented to give proper effect to enable us to 
discharge our obligation”, we should heed that advice and we should act on that advice. 
Let me describe for members the career of Greg McIntyre, SC, the president of the Law Society, to give members an 
insight into the sort of people who put themselves forward for roles on the Law Society committee. Greg started 
practising law in the 1970s. One of the first significant cases he was involved in was Koowarta v Bjelke-Petersen. For 
members who do not know, John Koowarta was a Wik man from far north Queensland. In the 1970s, he had arranged 
to purchase a pastoral lease from an American businessman who owned the lease, which covered a significant 
proportion of the Wik territory in far north Queensland. Mr Koowarta was thwarted in his attempts to make this 
purchase because Joh Bjelke-Petersen, the Premier of Queensland at the time, came in over the top and said, “No, we’re 
going to prevent you from purchasing that lease.” Bjelke-Petersen had a policy that he did not want Aboriginal people 
to own large tracts of land. Mr Koowarta, with Mr McIntyre providing legal advice, brought a claim in the High Court 
alleging that the Queensland government’s actions were in breach of the Racial Discrimination Act. The Queensland 
government responded and said that the commonwealth constitutional powers did not extend to enable the 
commonwealth Parliament to make the Racial Discrimination Act so it was not permitted under the race power. The 
High Court determined that argument was wrong and, with the combination of the race power and the external affairs 
power, the commonwealth Parliament had the power to make the Racial Discrimination Act. It did not decide at that 
stage that the conduct of Joh Bjelke-Petersen was unlawful. However, they sent that case back to the Queensland 
Supreme Court for a determination of whether Mr Koowarta and his Aboriginal land fund could make this purchase. 
In 1988, the Queensland Supreme Court, consistent with the 1982 decision of the High Court, allowed Mr Koowarta 
to make this purchase. In a shocking example of spite and malice, Premier Bjelke-Petersen declared the whole area 
over which the purchase was to be made a national park, thereby depriving Mr Koowarta of the opportunity to make 
the purchase and return the traditional lands to his people, even in a free-market system where the money was available 
to make the purchase. That was a case that Mr McIntyre worked on. 
The next case Mr McIntyre worked on that is of some note, which people will be aware of, was the Mabo number 1 and 
Mabo number 2 decisions. I mention that today to not only reflect on the outstanding abilities of the new president 
of the Law Society but also in light of the recent passing of the widow of Eddie Mabo, Bonita Mabo, who, together 
with her husband, was a tireless campaigner for native title rights. I wish to record in Hansard her contribution 
and the assistance, support and advice that was provided to her and Mr Mabo and the Torres Strait Islanders who 
participated in that case via Mr McIntyre. That does not cast Mr McIntyre, SC, as a particular expert when it comes 
to professional indemnity insurance. As a senior counsel, obviously, he has a wealth of experience in providing 
young practitioners with advice on how to avoid the perils and pitfalls of practice. He dispenses that advice 
regularly, and I have been a beneficiary of that advice, and I am forever grateful to Greg McIntyre for that. 
But this legislation will bring in external experience beyond the realm of those practitioners elected as members 
of our Law Society Council. We want two things in my view. On the one hand, we want representatives on the 
Law Society who are representative of the broader legal community. When I talk about Greg McIntyre, 
Nick van Hattem, Shayla Strapps, Eric Heenan and Zoe Bush, I am confident that that broad cross-section of the 
legal community is represented on the Law Society Council. On the other hand, we want to make sure that with 
a very important responsibility—that is, the responsibility for obtaining and dispensing professional indemnity 
insurance—we have the relevant requisite expertise, as the member for Hillarys said, accountants and insurance 
experts. As a result of this legislative amendment, those people can be brought onto the Law Society’s Professional 
Indemnity Insurance Committee and can therefore discharge the obligation the Law Society has as the trustee for 
Law Mutual. I think that is only to the good. It is a worthwhile change and will make a tangible difference. I think 
also that it will improve the quality of service that is provided by the Law Society and by Law Mutual in terms of 
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the professional indemnity insurance policies provided by insurers for legal practitioners. As the member for Hillarys 
said, that only enhances the operation of the consumer protection provisions because should a legal practitioner fall 
into a negligent situation or a situation that requires the professional indemnity insurance policy to step up, that policy 
will have been formulated in the best possible way due to the benefit of that specific technical expertise. 

I conclude my brief contribution by again thanking the Attorney General for bringing forward this legislation. It 
reflects the wishes of the Law Society and the legal profession more generally. It is a worthwhile amendment. It 
will facilitate the effective operation of the Law Society’s Professional Indemnity Insurance Committee. I think it 
will also harness the best aspects of the advice that is available in Western Australia. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.R. Quigley (Attorney General), and transmitted to the Council. 
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